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Parliamentary Timing and Federal 
Legislation Referred to Courts: 
Reconsidering C-14
Parliamentarians frequently express a desire to obtain a Supreme Court of Canada opinion on the constitutionality 
of proposed legislation. For example, recent legislation regarding medical assistance in dying, Bill C-14, met 
with calls for such an opinion. In this article, the author explores six reference contexts that exist with respect to 
federal legislation through the lens of a hypothetical Bill C-14 reference: referral prior to introduction, referral 
concurrent to introduction, referral after introduction, referral after enactment, enactment conditional on referral, 
and provincial references. He concludes by noting that although legislators may desire judicial pronouncements 
regarding the constitutionality of legislation, difficulties arise because the executive primarily controls the current 
suite of reference powers. As such, parliamentarians resort to other means to inform their legislative choices with 
respect to constitutional compliance.

Charlie Feldman

It is easy to understand the oft-expressed desire 
of parliamentarians to obtain a Supreme Court of 
Canada opinion on the constitutionality of proposed 

legislation. Certainly, judicial decisions regarding 
the constitutionality of a proposed enactment may 
assist legislators in making their legislative choices 
and may help to further their understanding of the 
Constitution.1 There may also be a strategic perspective 
as well – sending a proposal to the Court may allow 
for a matter to be delayed in Parliament while under 
judicial consideration.2

Recent legislation regarding medical assistance 
in dying, Bill C-14,3 was met with suggestions in 
Parliament that it be referred to the Supreme Court.4 
While Bill C-14 was never referred – and is now the 
subject of a legal challenge5 – Parliament’s experience 
with this bill highlights the potential interplay between 
Parliament and the courts in reference cases. 

The Supreme Court Act allows the Governor in 
Council to refer questions to the Supreme Court.6 
These questions may concern federal legislation, 
whether proposed or enacted. Analogous provincial 
legislation allows provincial cabinets to refer matters 
to particular provincial courts and may also be used to 
question federal legislation.7 

What follows is a discussion of the six reference 
contexts that exist with respect to federal legislation; 
referral prior to introduction, referral concurrent to 
introduction, referral after introduction, referral after 
enactment, enactment conditional on referral, and 
provincial references. Each is examined through the 
lens of a hypothetical Bill C-14 reference.

Though the Supreme Court Act additionally permits 
the Senate or House of Commons to refer private bills 
to the Court directly,8 private bills are now the least 
common legislative vehicle and this reference power 
has not been used since 1882.9 Parliament could not 
have referred bill C-14 directly to the Supreme Court 
because it was not a private bill.

Referral Prior to Introduction

The Governor in Council may submit a draft 
enactment along with questions for the Supreme 
Court’s consideration. Once the Court’s decision is 
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rendered, the government may introduce that draft as 
a bill in Parliament, modify it prior to introduction to 
reflect the Court’s findings, or refrain from introducing 
it altogether.

For example, in the Securities Reference, the 
government drafted securities legislation that was sent 
to the Court for review, but it was not introduced in 
Parliament after the Court found that the matter was 
within provincial jurisdiction. 10 In Reference Re Same-
Sex Marriage, the Court ruled on a draft enactment 
that was later introduced in Parliament with changes 
reflecting the Court’s opinion.11

Though Bill C-14 could have been referred as a 
proposal that was not yet introduced in Parliament, 
the timing might have been problematic. The bill was 
responding to a Supreme Court decision that struck 
down several statutory provisions but suspended 
the declaration of invalidity;12 that suspension was 
subsequently further extended.13 In that regard, a 
reference opinion might not have been received with 
enough time to legislate before the declaration of 
invalidity took effect, had Parliament felt it appropriate 
to legislate after the Court released its opinion. 

Importantly, the Department of Justice has stated 
that “with any legislative proposal, there are risks of 
litigation”.14 A reference may not have been necessary 
in the government’s view because of the likelihood 
that litigation would result in an eventual judicial 
pronouncement on the enactment’s validity.15 

Referral Concurrent to Introduction

A reference to the Court may be initiated concurrent 
to a bill being introduced in Parliament. This 
recently occurred when the government introduced 
amendments to the Supreme Court Act and at the same 
time referred those provisions to the Court alongside 
questions for consideration.16

The risk here is that the legislative process overtakes 
the judicial one – a bill might be amended substantially 
such that what was referred to the Court is no longer 
reflective of what Parliament is considering. In other 
words, questions one might pose to the Court about 
a bill as introduced might not be those one would ask 
regarding an amended version. 

It is no easy feat to ensure that the version of a bill 
before Parliament is also that before the Court. This 
is not just a matter of legislative process timing – 
judicial timing must also be considered. Counsel and 

the Justices would both be in a delicate position if a 
provision is amended on Tuesday with the arguments 
on its constitutionality slated for Wednesday. 

In the C-14 context, its concurrent introduction and 
referral might create difficulties in ensuring that the 
Court is seized of only the text that would ultimately 
pass. The parliamentary process may be unpredictable, 
and a reference regarding a bill in one form may be of 
limited use compared to a reference regarding the final 
text.

What would happen if the legislation were 
ultimately defeated? This could occur after a court has 
heard a reference but before rendering judgment and 
thus raise questions of the appropriate use of judicial 
resources.17 That said, such judicial review might yet 
inform future legislative choices.

Finally, it should be considered that a new statute 
enacted while still before a court on referral might not 
be fully applied and enforced until the relevant actors 
have constitutional certainty.18

Referral After Introduction

Another possibility is a reference in respect of bills 
under consideration by Parliament. In the Senate 
Reference, for example, the government asked questions 
of the Supreme Court regarding provisions of various 
legislative proposals.19 

If Bill C-14 had been referred after some parliamentary 
debate had already occurred, the same risks in the 
proceeding reference context regarding amendment 
or defeat arise, as do the concerns over judicial and 
enforcement resources. However, heightened here is 
the issue of parliamentary resources. The government 
need not wait for parliamentary debate to occur 
before referring a matter, and Parliament may decide 
to continue debating it after referral occurs.  While 
parliamentary time is perhaps squandered if the 
Supreme Court ultimately finds the debated bill 
invalid, contemporaneous parliamentary debate might 
also inform judicial consideration given the Court’s use 
of Hansard.20 The dynamics here are worth considering.

As well, there is a perception question associated 
with referring C-14 after introduction. Would referral 
be seen as compromise to mollify critics or viewed as 
capitulation that fuels calls to delay the bill’s passage 
until the Court’s decision? Practically speaking, the 
risk of an adverse decision might be reason enough not 
to proceed down this route. 



20  CANADIAN PARLIAMENTARY REVIEW/SUMMER 2017

Conversely, if a reference were decided before 
Parliament completed its deliberations, it might be 
possible to amend a bill quickly to accord with the 
decision as necessary.

The considerations associated with referral 
concurrent to and post introduction are admittedly 
similar. However, depending on the nature of the bill 
and when referral occurs, there may be additional 
legislative process considerations. For example, if 
a private member’s bill were referred to the Court 
while under consideration by a House committee, 
the committee might report the bill before having the 
benefit of the Court’s judgement.21 

Referral After Enactment

Legislation having received Royal Assent may also 
be referred to the Supreme Court.22 For example, the 
Margarine Reference was initiated by the Governor in 
Council after the Senate passed the Dairy Industry 
Act and adopted a motion – referenced in the Court’s 
decision – suggesting it be referred to the Court.23 

If referral occurs after passage, questions of 
compliance may arise – will actors apply the law 
knowing it may be struck imminently? Practically, there 
is a benefit to such references insofar as a confirmed 
law continues to operate as is; however, if struck down, 
Parliament, if it wishes to legislate, may have to start 
fresh.

In the case of C-14, an ex-post reference would have 
been possible; however, a constitutional challenge 
was initiated through non-reference means not long 
after it received Royal Assent.24 The government could 
still opt to refer the matter if it desired the Supreme 
Court’s opinion faster than it would result from the 
current challenge working its way through the courts. 
Further, the government could submit a reference to 
pose additional questions – including those regarding 
alternative approaches that might form the subject of 
amendments, for example. 

Enactment Conditional on Referral 

An additional possibility exists alongside the above, 
and it was observed during Parliament’s consideration 
of Bill C-14. An amendment was proposed in the Senate 
that a particular provision not come into force until a 
Supreme Court reference confirmed its constitutionality. 
Though the Senate negatived this amendment, it is 
important to consider this way of proceeding. Indeed, 
Parliament has enacted such provisions in the past.25 

This approach arguably addresses many of the 
concerns that exist vis-à-vis other reference contexts 
because it ensures the Court is only seized with the 
final version of the legislation and only those portions 
that are of most concern to Parliament; however, other 
complexities arise. To examine these, consider the 
amendment proposed to Bill C-14: “That the Supreme 
Court render an opinion pursuant to Section 53 of the 
Supreme Court Act stating that paragraph 212.2(2)(d) 
is consistent with the Canadian Charter of Rights and 
Freedoms”.26 

The invocation of the Supreme Court Act means that 
a Governor in Council reference is sought. First, it is 
important to recall that the Governor in Council would 
not be obligated to initiate such an order initiating a 
reference and might instead elect never to bring the 
provision into force. Second, it is necessary to consider 
that the Governor in Council has only two options once 
the decision is rendered: either bring the provision into 
force or not. 

Though only interested in one provision, Parliament 
may be informed by the Court that others are 
unconstitutional. Further, the Court might find it 
appropriate to decline to answer a specific question.27 
While a plain ‘yes’ or ‘no’ is what Parliament and the 
Governor in Council would hope to hear, one must 
also consider the precarious possibility of a “yes, 
but…” response.

How should the Governor in Council proceed if the 
Court finds the paragraph consistent with the Charter 
but only if read down to mean something, or if certain 
words are read in? How does the Governor in Council 
interpret a “yes but…” while being true to Parliament’s 
intent? Consider in the context of Bill C-14 if Parliament 
had referred a provision making group X eligible for 
access to medical assistance in dying but the Court’s 
“yes but” meant that X had to be read as also including 
groups Y and Z. While Parliament’s contemplation of 
X is clear from the statute – Y and Z might have been 
groups Parliament either did not turn its mind to or 
perhaps purposely chose to exclude. Bringing the 
provision into force might both satisfy and frustrate 
Parliament’s intent.

Practically, Parliament may find itself starting from 
scratch or addressing additional provisions depending 
on how the Court finds. Further, fairness questions 
might arise if some individuals benefitted from a 
regime in its first enacted state in a way that others 
cannot once changes are made.
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Provincial Referral

In addition to these federal reference possibilities, 
a province may initiate a reference regarding bills 
before Parliament under provincial legislation. This 
is where timing issues are most keenly at play.

For example, consider Alberta’s provincial 
reference regarding federal GST legislation. The 
Order in Council submitting the question to Alberta’s 
highest court defined the phrase “GST Act” to mean 
Part IX of the Excise Tax Act either “as proposed in Bill 
C-62, an Act to amend the Excise Tax Act passed by 
the House of Commons” or “as enacted if the assent 
occurs before the beginning of the hearing”.28

While the reference acknowledges the legislative 
process, it can sit uneasily with it. Consider, for 
example, the possibility of some Senate action, such 
as adopting an amendment.29 As well, there are no 
guarantees that a bill will complete the legislative 
process and receive Royal Assent – reasons for this 
include a bill’s progression being halted by the 
prorogation or dissolution of Parliament.30 Indeed, 
it is possible to envisage a number of circumstances 
in which the court could be seized with a bill that 
was not advancing or that had been modified by 
Parliament since being referred.

As another example, consider the Alberta reference 
regarding the proposed federal gas tax. At the time, no 
bill was before Parliament as only a ways and means 
motion had been tabled. The referred questions to 
the court were hypotheticals which included an 
assumed fact that “the Parliament of Canada has 
enacted legislation in the terms of the Ways and 
Means Motion”.31 While the Government would have 
perhaps been unlikely to deviate from the ways and 
means motion’s text in its subsequently introduced 
bill, this theoretical possibility must be considered 
along with those of the bill’s defeat or amendment.

Importantly, provincial references can be 
appealed to the Supreme Court – as were the GST 
Act Reference32 and that regarding the gas tax.33 
The relevant legislation in both cases had received 
Royal Assent and the Supreme Court considered the 
enacted versions. 

Historically, provinces have had incentive to 
challenge federal legislation through the reference 
process. Obtaining a judgement in their favour 
might strengthen their position in federal-provincial 
relations and related negotiations, as was the case 

with the gas tax reference.34 Alternatively, a reference 
might allow provinces to assert their ability to 
regulate a matter in the face of proposed federal 
legislation.35

As it relates to Bill C-14, any province could have 
initiated a reference at any time, though none chose 
to do so. That province, however, may have wished to 
word its reference questions rather carefully to reflect 
the full panoply of legislative process possibilities.

Other Parliamentary Considerations

Proposed amendments in House committees to 
refer a portion of a bill to the Supreme Court before 
it can come into force may be limited by a procedural 
rule prohibiting amendments that make the coming 
into force of an enactment conditional.36 Further, such 
provisions have also drawn rebuke from the Speaker 
of the House, who in 1975 ruled: “It seems to me to 
be repulsive to any act of Parliament that it should 
contain within it a condition that the Act must be 
referred in any part or in any particular to any other 
body for interpretation before it comes into force”.37

Though such a provision might still be proposed 
today – as it was in Bill C-14, albeit in the Senate 
–  it may raise questions regarding Parliament’s 
role vis-à-vis other institutions. From a similar 
perspective, consider the sub judice convention – 
that “certain restrictions should be placed on the 
freedom of Members of Parliament to make reference 
in the course of debate to matters awaiting judicial 
decisions”.38 

In this regard, the Speaker of the House ruled 
in 1948 that an amendment proposing that the 
Supreme Court hear something that a committee 
was considering at the same time was inadmissible 
because, in his words, “If submitted to the Supreme 
Court it thereby becomes sub judice – the question 
cannot be before two public bodies at the same 
time”.39 This ruling was not found applicable by the 
Speaker to House debate on legislation in relation to 
which a provincial reference had been initiated.40

As discussed above, it is possible for a bill 
to be before both the courts and Parliament 
simultaneously. Whether this is the epitome of 
efficiency or a conceptual conundrum is perhaps a 
matter of perspective. How the sub judice convention 
ought to operate in these circumstances – particularly 
if something were before the court at Parliament’s 
insistence– is beyond the scope of this paper.41 
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Conclusion

Though legislators may desire judicial 
pronouncements regarding the constitutionality of 
legislation, process difficulties exist given that the 
executive primarily controls the current suite of 
reference powers. Parliamentarians must thus resort 
to other means to inform their legislative choices with 
respect to constitutional compliance.

Timing matters immensely in legislative references. 
Ensuring that the right version of a bill is before a 
court at the right time may prove difficult. Similarly, 
ensuring that Parliament has time to respond to a 
reference opinion may be challenging, particularly if 
there is a suspended declaration of invalidity involved, 
such as occurred in the context of Bill C-14. 

When Parliament created the federal reference 
powers in 1875,42 it conferred upon itself the ability to 
refer private bills, which are now exceedingly rare.43 
Historically, it should be recalled that other reference 
powers existed from time to time as Parliament saw 
fit.44

While Parliament has adopted certain measures 
respecting the constitutionality of bills,45 it has been 
suggested that other means might be considered 
to inform legislators’ choices.46 That said, it should 
also be recalled that, where applicable, Parliament 
may invoke the notwithstanding clause to safeguard 
legislation from judicial scrutiny.

Undoubtedly, the relationship between Parliament, 
the Supreme Court, and the constitution is complex, 
intricate, and evolving. However, Parliament’s 
constitutional certainty need not always come from 
courts, and the constitutional pecking order – to the 
extent one exists – remains the subject of sustained 
academic debate.47 

Whether the reference power in its current 
incarnation best suits the needs of Parliament and 
Parliamentarians is something only Parliament can 
pronounce upon. Ultimately, while legislators may 
express a desire for legislative references, it is uniquely 
up to them to give this desire legislative expression.
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