Videoconferencing in the
Parliamentary Setting

by Charles Robert and Deborah Palumbo

Videoconference technology allows parties located at the opposite ends of the globe to
experience simultaneous two-way video and audio communication. In addition to its
tremendous implications for the business world, the technology is gradually having
a similar impact in the parliamentary context. This raises three broad issues in the
area of parliamentary law and privilege. The first is whether parliamentary privilege
applies to members of committees who participate in videoconferences. The second is
whether videoconferencing creates a sufficient “physical presence” to entitle
members to be counted as part of quorum and to enable them to move motions and
vote. The third is whether parliamentary privilege attaches to witnesses who testify

before committees by videoconference.

parliamentarians and legislators require certain
exemptions or immunities from the general law in
order to allow them to carry out their duties.’
Immunity from arrest in civil matters and freedom
from molestation are examples of some of the privileges
that have been traditionally recognized. Perhaps the
most important privilege is that of freedom of speech.
The ultimate source of this privilege is Article 9 of the
English Bill of Rights, 1689, which provides that:

The freedom of speech and debates or proceedings in
Parliament ought not to be impeached or questioned in
any court or place out of Parliament.

The concept of privilege arises from the notion that

Thus a member of either House of Parliament is im-
mune from civil or criminal prosecution for any speech
or comment made in carrying out parliamentary func-
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tions.” The Ontario Court of Appeal explained the impor-
tance of this privilege when it stated that freedom of
speech serves to protect a member from “harassment in
and out of the House in his legitimate activities in carry-
ing on the business of the House.”*

The Bill of Rights, 1689 is not restricted to members of
Parliament. The protection provided by it is extended to
include witnesses, petitioners, legal counsel and any oth-
ers who participate in a parliamentary proceeding.
Bourinot explains that with respect to any witnesses: “no
evidence given in either House can be used against the
witness in any other place without the permission of the
House””’

Even the courts have acknowledged that witnesses are
included within the protection provided by Article 9 of
the Bill of Rights, 1689.°

Joseph Maingot, Q.C., author of Parliamentary Privilege
in Canada, explains what this protection means — wit-
nesses called before parliamentary committees are pro-
tected against civil and criminal action, except
prosecutions for perjury where the evidence was given
under oath.’

The protection provided to witnesses is only an exten-
sion of the protection provided to members of both
Houses. It is not a right or guarantee belonging to a wit-
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ness, and consequently, the immunity can be withdrawn
by the respective House.”

This immunity is important, nonetheless, because of
the informal nature of parliamentary committee pro-
ceedings. Committees are not required to follow the

" strict rules of evidence that must be followed in the
courts. As such, many of the protections provided to wit-
nesses in court are not provided to committee witnesses —
one such example is solicitor-client privilege. The fact
that quorum is not even required for a committee meet-
ing where the sole purpose of the meeting is to hear evi-
dence from witnesses illustrates the informal
atmosphere in which committees operate. Also, unlike a
court room, in which all witnesses must be sworn in,
committee witnesses do not usually take an oath prior to
giving evidence.

Given that witnesses before parliamentary committees
are usually granted the same protection as that provided
to members of Parliament, the conclusions with respect
to witnesses should mirror those with respect to mem-
bers. If the protection applies to a member, the same pro-
tection will normally also apply to a witness.

With respect to videoconferencing, the main issue is
whether a member or a witness who participates in a
committee hearing by way of this technology is partici-
pating in a “proceeding in Parliament”. If so, parliamen-
tary privilege would attach. This question raises three
sub-issues.

e Is a member or witness participating in a
“proceeding in Parliament” when the committee
and the member or witness are located in Canada
but the member or witness is participating by way of
a videoconference from another locationin Canada?

o Is a member or witness participating in a
“proceeding in Parliament” when the committee is
authorized to travel outside Canada and the
member or witness is also participating outside
Canada by videoconference?

o Is a member or witness participating in a
“proceeding in Parliament” when the committee is
sitting in Canada and the member or witness is
participating by videoconference outside Canada?

Committee Located in Canada and Member or Wit-
ness Appearing by Videoconference in Canada

Article 9 of the Bill of Rights, 1689 does not specifically de-

scribe what the phrase “proceedings in Parliament” in-
cludes. Although the phrase has been judicially
consgidered, ithasnever been defined in Canadian statute
law.

In Australia, however, subsection 16(2) of the Parlia-
mentary Privileges Act, 1987 does define it. This subsection
states:

16. (2) ..."proceedings in Parliament” means all words
spoken and acts done in the course of, or for purposes of
orincidental to, the transacting of the business of a House
or a committee, and, without limiting the generality of
the foregoing, includes:

(a) the giving of evidence before a House or a committee,
and evidence so given;

(b) the presentation or submission of a document to a
House or a committee;

(c) the preparation of a document for purposes of or
incidental to the transacting of any such business; and

(d) the formulation, making or publication of a
document, including a report, by or pursuant to an order
of a House or a committee and the document so
formulated, made or published.

This provision, drafted before videoconferencing was
a practical option, makes no specific reference to the loca-
tion in which the evidence might be given or where the
documentation mightbe prepared. Therefore, on the face
of thelaw, there is certainly no restriction in this regard.

Generally, the phrase “proceeding in Parliament” has
been considered a somewhat flexible concept, not strictly
limited to proceedings that take place within the pre-
cincts of Parliament or to debates on the floor of the
Chamber. In some jurisdictions even correspondence of
parliamentarians that relates to their parliamentary du-
ties and functions can also be protected by privilege.”

Since parliamentary committees are considered an
arm of the Chamber and their proceedings are valid
“proceedings in Parliament”, parliamentarians and wit-
nesses are protected when they participate in such hear-
ings." This protection exists for members whether they
are part of quorum or not.”

The use of videoconferencing should not alter this
situation when the committee is sitting in Canada. The
committee’s proceedings would be “proceedings in Par-
liament” and members or witnesses who participate in
them, whether they do so in person or by videoconfer-
ence within Canada, would be protected by privilege.
This is because it is their participation in the “proceeding
in Parliament” that provides them with this protection,
not their location. According to Maingot, the location of
the “proceeding”, as in the case of a court, isirrelevant for
the purposes of it being a “proceeding in Parliament” if
the committee is located somewhere in Canada.”

With respect to committees of provincial legislatures,
the rationale for protecting the member or witness is vir-
tually identical. If a committee meeting is held anywhere
within the province, privilege would attach to the state-
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ments of a member or witness participating by videocon-
ference if the member or witness is within the province.
The meeting is a “proceeding in Parliament” and the lo-
cation of the member or witness is irrelevant. The neces-
sity for the protectionis not diminished in any way by the
fact that the participation by videoconference is occur-
ring from another location in the province.

Committee Located Outside Canada and Member or
Witness Appearing by Videoconference Outside
Canada

If both the committee and the member or witness were
located outside Canada and the member or witness par-
ticipated by videoconference, the answer to the question
of whether privilege attaches is obvious. Privilege would
not protect the member or witness from prosecution or
civil suits in Canada or in the foreign country because the
jurisdiction of Parliament is not extra-territorial and,
generally, Canadian law does not apply outside its bor-
ders.” Any activity conducted outside the boundaries of
Canada could notbe regarded as a “proceeding in Parlia-
ment”. Maingot confirms that a committee cannot be
constituted outside Canada.”

As to committees of legislatures, if the committee
meetings are held outside the province and the member
or witness is also participating outside the province but
by videoconference, privilege would not protect the
statements.The reason for this is that the committee isnot
functioning as a committee because it is outside the juris-
diction of the province.

Committee Located in Canada and Member or
Witness Appearing by Videoconference Outside
Canada

The remaining question is whether a member or witness
who participates from outside Canada, by videoconfer-
ence in a committee proceeding taking place somewhere
in Canada, is protected by privilege. This is a somewhat
more complex issue because the committee is within the
jurisdiction of Parliament but the member or witness is
not.

A purposive approach would require an examination
of the rationale for the privilege and a determination of
whether the justification for the privilege exists in the
particular circumstances.

At least one author has argued for a purposive ap-
proach. Maingot takes the position that the phrase “pro-
ceeding in Parliament” should be given a broad and
liberal interpretation; its meaning should not be re-
stricted to its intended application in 1689. He writes
that, in interpreting this phrase today, it is important to

be mindful of the primary reason for the protection. The
purpose was to allow members to carry out their duties
and functions unfettered by concerns of any hostile reac-
tion by the Crown, or of any possible liability for things
said and done in relation to parliamentary matters."” He
argues that privilege is founded on necessity. As such,
necessity should be a basis for any claim that an event
was part of a “proceeding in Parliament”. In other words,
any event that is necessarily incidental to a “proceeding
in Parliament” should be protected.

Following this approach, it would seem that the man-

‘ner in which the member participates should be irrele-

vant for the purposes of privilege. The justification for
allowing a member freedom of speech in parliamentary
proceedings exists regardless of any new technological
developments that may alter the manner in which the
member participates in the proceeding.

Moreover, when the committee is sitting in Canada, it
is clearly a “proceeding in Parliament” and the member
is in fact participating in this proceeding through
videoconference. The member’s location would seem to
be irrelevant once these facts have been established.

Whether something falls within the meaning of the
phrase, therefore, should depend on whether ‘the privi-
lege is necessary in the particular circumstances. Clearly,
the need for protection is in no way diminished by virtue
of the fact that the member participates by videoconfer-
ence.

The theory that parliamentary privilege should be ap-
plied to statements based on their purpose and context
has indirect support in Canadian case law. On one occa-
sion,” a member’s statement to a journalist within the
confines of Parliament was not afforded the protection of
parliamentary privilege because the statement was not
made for law-making purposes.” The court held that the
location of the statement is irrelevant for the purposes of
parliamentary privilege. The purpose of the statement,
the context in which it is made and whether it was made
for private or parliamentary purposes are the relevant is-
sues. Therefore, it seems that statements made abroad by
way of videoconference for the purpose of participating
in a parliamentary committee sitting in Canada should
be protected.

Taking this approach, a member or a witness who ap-
pears by videoconference from outside Canada before a
committee located in Canada should be protected from
actions initiated in Canada, although privilege would
not protect the member or witness from prosecution out-
side the country.

The situation is little different for committees of pro-
vincial legislatures. Privilege should apply to protect
members and witnesses in the province for statements
they make in a proceeding by videoconference from out-
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side the province if the committee is located somewhere
within the province. However, the member or witness
would probably not be protected from legal actions pur-
sued outside the province.

Furthermore, the trend is to strengthen their protec-
tion before committees, not to weaken it. Also, the privi-
lege accorded to documents and the protection provided
to witnesses through the Charter reinforce a tendency to
protect the rights of witnesses. In 1981, the Ontario Law
Reform Commission recommended passage of legisla-
tion both at the federal and provincial levels to clarify
and, possibly, expand the protection of witnesses before
legislative committees.”

The Commission recommends the enactment by the
Province of Ontario of broad statutory provisions
protecting witnesses in respect of the use of their
evidence at subsequent proceedings. More specifically,
we recommend that a witness who gives evidence at any
legislative committee proceedings — whether such
evidence is given orally, by way of affidavit, by the
provision of documents, or otherwise — should have the
right not to have any evidence so given used against the
witness in any subsequent proceeding, except in
prosecution for perjury or for the giving of contradictory
evidence.

The reference by the Commission to the right of wit-
nesses not to have incriminating evidence used against
them in subsequent proceedings is a codification of the
existing law; however, as noted above, the Commission
also went further and recommended additional protec-
tions for witnesses.

As to videoconferencing, the broad language used in
the Commission’s recommendation seems wide enough
to cover evidence given by way of this technique.

Furthermore, the Commission recommended that the
protection of witnesses should be absolute and auto-
matic and the committee should not have the power to
withdraw it. The overriding concern of the Commission
in making these recommendations seems to have been
the risk of bad faith and the perceived vulnerability of a
witness if committees retained the power to withdraw
immunity.”

One could take the Commission’s reasoning even fur-

ther and focus on fairness; witnesses should be protected
in all cases as a matter of fairness and due process. In
other words, if witnesses before committees are not enti-
tled to the protections provided by evidentiary rules of
law, they should at the very least be entitled to immunity
from civil actions and most criminal prosecutions, except
for perjury.

When the Law Reform Commission published its Re-
port, a task force of lawyers from the National Assembly
and the Ministry of Justice in Quebec was also being
given a mandate to recommend ways to ensure better

protection of witnesses appearing before legislative
committees. This Task Force was formed in the 1980s as a
result of a committee investigation of Premier
Lévesque’s alleged involvement in an out-of-court settle-
ment of the damage suit arising from riots at the James
Bay worksites.” The Task Force’s Report of August 1984

 recommended that any person giving evidence before a

committee of the Assembly should be considered a wit-
ness whose rights are deserving of protection, regardless
of the circumstances that brought the witness before the
committee. The Report made a number of recommenda-
tions for protecting witnesses, including the right to re-
ceive notice of the hearing several days in advance and
the right to counsel.”

These reports illustrate the trend in Canadian jurisdic-
tions towards broadening the protections provided to
witnesses who appear before legislative committees, re-
gardless of the manner in which they testify. This, in turn,
supports the notion that witnesses who testify by way of
videoconference should be entitled to the same privi-
leges and protections as those who appear in person be-
fore committees within Canada.

The conclusion that witnesses appearing by videocon-
ference from outside Canada to give evidence to a com-
mittee sitting in Canada should also be protected is
supported by the fact that documents prepared for Par-
liament have been protected. This is important because a
parliamentary committee sitting in Canada may receive
documentation from abroad and this is similar in many
ways to a parliamentary committee sitting in Canada
that receives oral testimony from a witness who is physi-
cally abroad.”

The Canadian Charter of Rights and Freedoms also illus-
trates the trend towards strengthening the protection of
witnesses generally. Section 13 reads:

13. A witness who testifies in any proceedings has the
right not to have any incriminating evidence so given
used to incriminate that witness in any other
proceedings, except ina prosecution for perjury or for the
giving of contradictory evidence.

This section has provided protection to witnesses
against the use of evidence given in court in subsequent
criminal proceedings. And although it is unclear on the
face of the section whether the expression “any proceed-
ings” includes parliamentary committee hearings for the
purposes of the Charter,” section 118 of the Criminal Code”
defines the phrase “judicial proceeding” as including a
“proceeding...before the Senate or the House of Com-
mons or a committee of the Senate or the House of Com-
mons, or before a legislative council, legislative assembly
or house of assembly or a committee thereof that is
authorized by law to administer an oath...”.
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It should be noted, however, that no protection is of-
fered in relation to civil proceedings.” Moreover, all
Charter rights are subject to “such reasonable limits pre-
scribed by law as can be demonstrably justified in a free
and democratic society” (section 1 of the Charter).

Quorum and Voting of Members: The Senate
Perspective

Participation in committee hearings by members
through videoconferencing raises a number of other is-
sues. First, does attendance by the member through
videoconference constitute attendance for the purposes
of quorum? Can that member be considered present for
the purpose of moving motions and voting?

As a matter of practice, physical presence has always
been an absolute requirement in order to constitute a sit-
ting of the Senate. Section 35 of the Constitution Act, 1867
requires the presence of at least 15 Senators, including
the Speaker, for the Senate to be able to conduct any busi-
ness. The word “presence” is not defined in the section.
Nor is it defined in rule 9(1) of the Rules of the Senate,
which reiterates the requirement of 15 Senators to consti-
tute quorum.

If quorum is not present at the opening of a Senate sit-
ting, the Speaker will usually wait for a short period until
15 members are present before proceeding to “Senators’
Statements”. If, at any subsequent point in the sitting, a
formal count of the House is taken and there is no quo-
rum, the Senate will adjourn to the next sitting.

Similarly, when Senators are expected to vote on any
question, either by voice or recorded division, they must
be present in the Chamber in order to participate in the
process. In the case of a voice vote, the Speaker asks for
the “yeas” and “nays”; for a recorded division, Senators
must rise in their places to be counted. Rule 66(4) of the
Rules of the Senate states that “no Senator shall vote who
was not within the Bar of the Senate when the Speaker
put the question”. It also states that “Senators shall vote
only from their place in the Senate”.

Committees, as subordinate entities of the Senate, can-
not exercise any powers beyond what the Senate itself
possesses. Accordingly, practice has required that Sena-
tors be physically present where the committee is meet-
ing in order to be counted for quorum and to exercise the
right to move motions and to vote. Under current rules,
at least four Senators must be present for most commit-
tees to be able to conduct formal business and make deci-
sions. Therefore, unless the Senate changes its quorum
and voting practices, Senators who participate by video-
conference cannot be counted as present for quorum pur-
poses nor can they move motions or vote.

In the Senate, there has only been one committee meet-
ing, thus far, where a Senator participated by videocon-
ference. Senator Perrault was involved ina proceeding of
the Standing Senate Committee on Fisheries by video-
conference from Vancouver on May 27" 1998. The min-
utes of the proceeding noted that the Senator was in
attendance by videoconference. There was no question
about quorum as the number of members located in the
committee room exceeded the minimum four and, since
the purpose of the meeting was to hear witnesses, the
committee did not deal with any substantive motions or
hold any votes at that meeting. Senator Perrault was al-
lowed to participate by asking questions and making
comments. However, it is doubtful that he would have
been able to participate by voting or moving motions be-
cause the Rules of the Senate require physical presence for
Senate sittings.

Other jurisdictions have examined the question of
how videoconferencing would affect quorum. For exam-
ple, the New York State Legislature has looked at the is-
sue and resolved it by requiring physical presence. The
State legislated that quorum for a committee meeting ex-
ists through members who are physically present at a
central location. However, other videoconference at-
tendees will be counted as present as long as there is a
quorum. In fact, the state legislature has declared a meet-
ing to be any gathering of people, whether in person or
by videoconference. Thus, if Canada were to follow the
New York example, a quorum would continue to require
physical presence but other members appearing by way
of videoconference would be considered present for at-
tendance purposes.

Potential Limitations on Parliamentary Privilege

The use of videoconferencing in order to receive testi-
mony from outside Canada also raises a problem that
stems from the very nature of the testimony. In courts of
law, rules of evidence permit witnesses to refuse to an-
swer certain questions if they can establish sufficient
grounds to do so. For example, witnesses may refuse to
answer on the basis that they risk incriminating them-
selves. Other privileges that may be claimed in court in-
clude solicitor-client privilege and doctor-patient
privilege. The rules of evidence vary from country to
country.

In Canada, since the rules of evidence do not formally
apply to committee proceedings, witnesses can be
obliged to answer all questions put to them.” The impact
of this general requirement is, however, mitigated by the
fact that the privilege of freedom of speech and immu-
nity from prosecution usually extends to all witnesses
appearing before committees.
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In cases where a witness testifies from abroad by way
of videoconference, even if it may be concluded that par-
liamentary privilege attaches to such a witness to protect
the person from criminal prosecutions and civil suits
within Canada, Parliament may be limited in its own
powers over the witness. Witnesses testifying from
abroad are not protected from criminal prosecutions or
civil suits carried out in the foreign country, although
they should be entitled to the privileges that country of-
fers for the purposes of evidence law.

Rules of comity” and sovereignty require that a citizen
of another country be given that country’s protections on
that country’s soil. Witnesses who are testifying from
abroad cannot be forced by the Canadian Parliament to
answer questions over their objections. As stated earlier,
Parliament’s jurisdiction does not extend beyond the
borders of Canada.

This fact seems to support the notion that, when video-
conferencing involves witnesses giving testimony in a
foreign country, that country’s laws, and not those in
Canada, should apply. In other words, when a commit-
teeis sitting in Canada and the witnesses are testifying by
videoconference from abroad, they should receive only
the protection of the jurisdiction in which they are physi-
cally present. Statements made by committee members
and those made by witnesses who are all physically lo-
cated in Canada would be privileged, but any statements
madeby members or witnesses from abroad would not.

However, it is also arguable that, in these circum-
stances, the proceeding is clearly a “proceeding in Parlia-
ment” because the committee is sitting in Canada, even
though the witness is abroad. Therefore, Canadian par-
liamentary privilege should apply.

There are three international conventions covering the
taking of evidence abroad:

e the Hague Convention on the Taking of Evidence
Abroad in Civil and Criminal Matters (1970),

e the Inter-American Convention on the Taking of
Evidence Abroad (Panama, 1975), and

e the European Convention on the Obtaining Abroad
of Information and Evidence in Administrative
Matters (Strasbourg, 1978).

Canada, however, isnot a party or a signatory to any of
those treaties. Therefore, Canada must look to interna-
tional common law in order to determine the extent of
recognition required in Canada respecting the privileges
provided to witnesses testifying in other countries.

Videoconferencing in Canadian Courts

Videoconferencing in the court system provides an inter-
esting parallel to videoconferencing in the parliamentary
system. Videoconferencing is not a new phenomenon in
the Canadian legal system. At the trial level, civil courts
have made sparing use of the medium for live expert wit-
ness testimony.” The technique has also been used in sex-
ual assault cases involving witnesses who are minors
and who may be subject to trauma or intimidation.” At
the appellate level, videoconferencing has been used for
motions and applications seeking leave to appeal where
an oral hearing has been scheduled for some time buthas
not yet taken place.

In October 1991, the Supreme Court of Canada’s
videoconferencing service was expanded to include oral
submissions on appeals.” The Ontario Court of Appeal
issued a similar Practice Direction in December of 1995.”
The Federal Court of Canada has also made use of the
technique. In fact, it recently cut its travel budget by 10 %
through the use of videoconferencing.”

Another example of the use of videoconferencing in
court proceedings is the Nova Scotia Court of Appeal
which used the technology in a sentencing hearing.”

To date, the courts have used videoconferencing to re-
ceive lawyers’ submissions but have been reluctant to
use it for the purpose of hearing testimony from wit-
nesses.

An interesting case involving videoconferencing of

testimony from an accused occurred in the Vancouver

Provincial Courthouse in February 1997. On this occa-
sion, Judge Kitchen conducted a deposition hearing by
way of videoconferencing. One of the accused appeared
by video from Hong Kong and the other appeared by
video from Taipei, Taiwan. Judge Kitchen adopted the
written submissions of Crown Counsel from the pre-trial
conference as the basis for the jurisdiction to utilize the
procedure. The Crown’s submission contained two alter-
native arguments in favour of the use of the technique.

The first argument made reference to paragraph
537(1)(j) of the Criminal Code, permitting an accused to
appear “...by closed circuit television or other means
that allow the Court and the accused to engage in simul-
taneous visual and oral communication for any part of
the inquiry other than the part in which the evidence of a
witness is taken.”

As to the second argument, the Crown also held that
the remote physical appearance by the accused from
Taipei constitutes physical appearance in the Vancouver
courtroom, because the technology ensures simultane-
ous visual and oral communication between all partici-
pants in the proceeding taking place in British Columbia.
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Consequently, all the essential hallmarks of the court ex-
perience existed.

Unfortunately, the judge did not indicate the basis on
which he permitted the hearing by videoconference. If
the judge based his decision on the argument that video-
conferencing is akin to physical presence, then it can be
argued that parliamentary privilege should also apply to
protect testimony provided by videoconference. If, on
the other hand, the judge based his conclusion on para-
graph 537(1)(j) of the Criminal Code, then it is arguable
that the use of videconferencing should be reserved for
certain kinds of evidence only.

Several Canadian boards and administrative tribunals
(quasi-judicial bodies) also routinely use various forms
of communications technology for the gathering of
sworn viva voce testimony.” For example, the Immigra-
tion and Refuge Appeal Board often uses a much less ef-
fective audio link for receiving evidence in other centres
across the country.”

In R. v. Nikolovski,” the Supreme Court of Canada ruled
that a video camera accurately recorded all it perceived
and, therefore, its content could be regarded as clear and
convincing evidence.* This recognition of the accuracy of
video media ensures the future growth of the use of
videoconferencing in the Canadian legal system.

Videoconferencing in court proceedings is also occur-
ring more and more frequently in other jurisdictions.
Several Australian states have recently legislated the use
of the live video link for the transmission of viva voce evi-
dence.” Australian courts desiring to increase participa-
tion from aboriginal people have found that
videoconferencing is an alternative and increasingly
available option for overcoming problems in relation to
the giving of evidence where distance is a factor.”

In 1988, the United Kingdom legislated the use of
videoconferencing in the courtroom when the testimony
of witnesses outside the country is required.”

Finally, most United States jurisdictions have made
some provision for the use of videconferencing in the le-
gal system. California law provides that any individual
who has the right to attend a court proceeding in person
also has the right to attend that proceeding by videocon-
ference. This includes prosecutors and victims. In Ha-
waii, the legislature has declared that videoconferenced
testimony satisfies all requirements for giving evidence
and that it must be treated in all respects as though the
victim or witness were located in the State. In other
words, a victim participating by videoconference would
be entitled to all the rights and would be subject to all the
duties of a victim testifying in the State of Hawaii.

Even federally, the rules of evidence specifically pro-
vide that depositions may be taken by electronic “and
other” means. Currently 18 district courts use videocon-

ferencing in prison-related proceedings, such as pretrial
hearings, witness testimony and evidentiary hearings.

The main reservation with the use of videoconferenc-
ing in the United States has been the fear that physical
presence in the courtroom reinforces the solemnity of the
accusation and the trial and this, in turn, makes wit-
nesses more likely to tell the truth. Because of this con-
cern, the technique has been used most prevalently in
non-trial procedures and for hearing motions by counsel.
As well, experts are increasingly permitted to give their
testimony by videoconference since it is viewed as inde-
pendent and non-accusatory.

Conclusion

The use of videoconferencing as a means of conducting
committee proceedings raises a number of challenging
questions related to parliamentary privilege. This is not
surprising given that the technology is relatively novel in
Canada and has been used sparingly to date. In the par-
liamentary context, it is only now being considered a vi-
able alternative to requiring members of a committee to
be physically present or to having witnesses flown in
from abroad or requiring a committee to travel outside
Canada — all of which can be cumbersome and far more
costly than videoconferencing.

Based on our analysis, members and witnesses who
appear before a committee sitting in Canada by way of
videoconference from another province are entitled to
full protection. If the committee is sitting outside Canada
and the member or witness appears by videoconference
from outside Canada as well, they are not entitled to any
protection in Canada or in the foreign country. Existing
practices support these conclusions. If, on the other
hand, the committee is sitting in Canada but the member
or witness appears by videoconference from abroad, the
answer is not as clear. There are arguments in favour of
both sides. On the whole, however, the arguments in fa-
vour of providing full protection here in Canada far out-
weigh those against doing so.

With respect to quorum and voting, videoconferenc-
ing does not override the traditional requirement of
physical presence. Members appearing by videoconfer-
ence can be considered in attendance but they can not be
counted for the purposes of quorum nor are they entitled
to move motions or vote.

Ultimately, the issues videoconferencing raises will
become increasingly important in the future as more de-
mands are placed on legislatures to find ways to cut costs
without sacrificing efficiency or effectiveness. Videocon-
ferencing is certainly one way to do this —it will no doubt
be a way of the future.
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